DATE

United States Department of Citizenship and Immigration Services
181 West Madison Street, Suite 3000
Chicago, IL 60602

Re:
Asylum Application of NAME, 

Alien Registration No.: 

APPLICATIONS: 
Asylum pursuant to § 208 of the Act.

              

Withholding of Removal pursuant to § 241(b)(3) of the Act.
Dear Asylum Officer:


Please accept this Memorandum in Support of Mr/ Ms. NAME’s Application for Asylum and Withholding of Removal.
Introduction

APPLICANT makes this affirmative application for asylum based on her well-founded fear that he/ she would be subject to persecution in the form of forcible female genital mutilation if she returned to Kenya.  Female Genital Mutilation (FGM)
, euphemistically called “female circumcision’ in Kenya, is a brutal ritual practice in which a woman’s or girl’s genitalia are cut off.  In Ms. APPLICANT’S village, as is common in Kenya, FGM is performed by an untrained medicine woman, in unhygienic conditions, using an unsterilized razor blade or piece of glass.  FGM, which can be fatal, as in the case of APPLICANT’s sister, has been condemned by the United Nations as a violation of women’s international human rights, and has been criminalized by the United States government.  

APPLICANT should be granted asylum and withholding of deportation on the ground that she has a well-founded fear of persecution should she be forced to return to Kenya.  Ms. APPLICANT has a well-founded fear of persecution in the form of female circumcision on account of her membership in a particular social group.  APPLICANT is a member of the particular social group consisting of women and girls of the Maasai tribe in Kenya who have no protection against female circumcision and who oppose and refuse to undergo the practice of female circumcision.  APPLICANT also feared the persecution she faced on account of her religious beliefs as a Christian of the Presbyterian Church that female circumcision is cruel and inhumane treatment and that polygamous marriage is contrary to the Church’s teachings. (Affidavit of APPLICANT, hereinafter “Affidavit of CNG”)
.

FACTUAL BACKGROUND

The Maasai tribe practices female circumcision on the girls and women of the tribe as a way to maintain control over women and preserve their marriagibility.  The Maasai tribe also follows a tradition in which the patriarch of the family has absolute power over the decision to arrange marriages of the women of the family. (Exhibit 6, Status of Women in Kenya, A Sociological Study, by K. Srujana, Kalinga Publications Delhi 1996, pages 5, 80, 81).  In the Maasai society and especially in the context of arranged marriages, the Maasai tribe values the circumcised female much higher than an uncircumcised female.  A Maasai girl or woman would not be marriageable, and therefore, worthless to her family, unless she was circumcised.  The Maasai family patriarchs receive a dowry or bride–wealth, usually consisting of cattle, in exchange for the marriage to their daughters.  


The Maasai of APPLICANT’S village performed FGM in the traditional manner.  The elderly Maasai women of the village, using only an old knife as a surgical instrument, performed the circumcision.  A whole group of girls would be circumcised at the same time.  They would be taken from their families and homes a week before the ceremony so that they could be instructed by the elders on how to be good wives.  On the day of the circumcision, the girls were told to go stand in the river in the early morning so that their genitals would get numb from the cold water.  This was the only form of anesthesia that was given, cold water in a very dirty river. To perform the circumcision, the elders would cut off the clitoris and stitch together the opening of the vagina so that there was only a very tiny opening, making urination and menstruation very painful, long and difficult.  The clitoris would be cut completely off so that the girls would not enjoy sexual relations.

APPLICANT’s father, the family patriarch, arranged her marriage and circumcision and refused to accept Ms. APPLICANT’s opposition to the practice.  She was harassed and persecuted by her family and clan members on account of her opposition to female circumcision and her refusal to undergo the deadly procedure.  She fled Kenya in fear for her life because her family and clan were going to force Ms. APPLICANT to undergo female circumcision, the deadly procedure that had already caused the death of her younger sister.  Due to her father’s influence and connections in Kenya, Ms. APPLICANT has nowhere to hide safely in Kenya.  Internal flight or relocation within Kenya is not a reasonable alternative for protection from FGM for Ms. APPLICANT.  Her father and clan would have little trouble finding her within Kenya.  Her father demonstrated that he is able to determine where she is and what she is doing at all times.  If forced to return to Kenya, Ms. APPLICANT will be faced with persecution; she will be faced with forcible circumcision and an arranged marriage.  

The government of Kenya refuses to offer protection from or stop the practice of female circumcision.  The Kenyan government deems such a practice a tribal custom with which it will not interfere.  In 1982, President Daniel arap Moi officially banned female circumcision, but the ban seems to have had little effect years later.  No law has been implemented in order to enforce the ban.  Some circumcisers were arrested but the cases were thrown out of court because there is no law in Kenya that makes circumcision illegal. (Exhibit 25, Nation: A Dangerous Rite of Passage, by Stephanie Welsh, May 7, 1995).
 The most recent news from Kenya indicates that some attempts to discontinue this practice are being made.  However, the progress is sporadic and slow, and there is no evidence that there have been any changes in Ms. APPLICANT’s tribe or clan traditional practices and customs with regards to FGM.  In fact, the most recent news also indicates that young women continue to undergo the procedure and are dying as a result.  (Exhibit 26, Teenage Girl Bleeds to Death After Ritual, Panafrican News Agency, December 11, 2000).  Women are also being forcibly circumcised a second time because the first cut was not extensive enough to satisfy the women of the tribe.


I. BACKGROUND INFORMATION – KENYA

Ms. APPLICANT submits her testimony, via affidavit and interview, as the principal evidence supporting her application for asylum.  She will attempt, where possible, to offer documentary support for her testimony.  The U.N. Handbook states that often an applicant may not be able to support her statements by documentary or other proof, and that cases in which an applicant can provide evidence of all her statements will be the exception rather than the rule.  U.N. Handbook, ¶ 196.  Since “it is hardly possible for a refugee to ‘prove’ every part of his case, . . . [it is] frequently necessary to give the applicant the benefit of the doubt.”  U.N. Handbook, ¶ 203. (emphasis added).

Though other documentary support is not required, Ms. APPLICANT submitted with her application as additional support for her application Exhibits 1 through 23 and submits Exhibits 24 through 29 as supplements to her application and this legal memorandum, the key points of which are summarized below.

A. Ms. APPLICANT meets the definition of a “refugee” in that she is unwilling and unable to return to Kenya for fear of persecution in the form of forcible circumcision.


B. Ms. APPLICANT faces persecution in Kenya on account of her membership in the particular social group of Maasai women and girls who have no protection from female circumcision and who oppose and refuse to undergo the horrifying and excruciating procedure of FGM forcibly performed by family and tribe.

· Ms. APPLICANT meets the definition of a member of a particular social group in that:  

· She shares common beliefs and immutable characteristics with the group.  She was born to the Maasai culture, is female, and opposes the practice of FGM.  She holds Christian religious beliefs contrary to the Maasai practice of FGM and polygamous marriage.

· The persecutors are her family, clan, and tribe, and are well aware of her beliefs and characteristics.  Her family, clan, and tribe are fully aware of her beliefs against FGM and her opposition to the practice.

· The persecutors are capable and willing to punish Ms. APPLICANT in the form of forcible female circumcision.



C. Ms. APPLICANT has an objective and subjective fear of persecution. Female circumcision is an integral part of Maasai culture and tradition and is currently practiced.  Maasai women and girls are required to remain in a traditional subservient role dominated by Maasai men. Uncircumcised Maasai women and girls are not marriageable and are ostracized from the Maasai community.  


D. Ms. APPLICANT would not be protected by the government of Kenya.  Kenyan government refuses to intervene in tribal customs and traditions including those involving female circumcision.
  


E. Internal flight or relocation within Kenya would not offer protection for Ms.APPLICANT.  Other tribes would not accept her and her presence as a stranger would be reported to the police and subsequently to her family, clan, and tribe.



F. Maasai women have little or no political power or social recourse if in opposition of traditional customs. Human rights abuses against women continue unabated in Kenya.

II.
Female Genital Mutilation (Female Circumcision)

As the U.S. State Department has documented, women in Kenya suffer extensive abuse and discrimination.  (Exhibit 27, 2000 Country Reports on Human Rights Practices, Released by the Bureau of Democracy, Human Rights, and Labor, U.S. Department of State, February 2001).  The Kenyan Government's overall human rights record was generally poor as reported by the U.S. State Department and women especially suffer extensive discrimination, limiting their political and economic rights and relegating them to second class citizenship.  The violent practice of Female Genital Mutilation or Female Circumcision continues to remain widespread in Kenya.  According to the State Department:

Female genital mutilation or Female Circumcision (FGM/FC), which is widely condemned by international health experts as damaging to both physical and psychological health, is practiced by certain ethnic groups and remains widespread, particularly in rural areas. The press reported severe injuries to several girls from the practice of FGM.  Health officials estimate that as many as 50 percent of females nationwide have suffered FGM. According to Maendeleo Ya Wanawake, the percentage is as high as 80 to 90 percent in some districts of Eastern, Nyanza, and Rift Valley provinces. FGM usually is performed at an early age. President Moi has issued two presidential decrees banning FGM, and the Government prohibits government-controlled hospitals and clinics from practicing it; however, no law bans FGM. 

(Exhibit 27 at 19).

FGM comprises all procedures involving partial or total removal of the external female genitalia or other injury to the female genital organs for cultural, religious, or other non-therapeutic reasons.  The types of FGM known to be practiced today consist of several different types.  (Exhibit 9, World Health Organization Fact Sheet N. 153, April 1997, Female Genital Mutilation).  Type I involves the cutting of the prepuce with or without excision of part or all of the clitoris.  This type of FGM is considered to be the “mildest” type of FGM.  Type II FGM involves the removal of the clitoris together with part or all of the labia minora.  Type III (infibulation) is considered the most severe form of FGM and is common in parts of Kenya as well as other African countries.  (Exhibit 14, p. 2, Female Genital Mutiliation – The Facts, Compiled by Laura Reymond, Asha Mohamud, and Nancy Ali.  PATH Organization Funding provided by the Wallace Global Fund. http://www.path.org/html/fgm.htm).  Type III involves the removal of part or all of the external genitalia (clitoris, labia minora, and labia majora) and stitching and/or narrowing of the vaginal opening leaving a small hole for urine and menstrual flow.  (Exhibit 14, p.2).  Type I and III FGM most closely describe the type of circumcision performed by the Maasai tribe of APPLICANT. (Affidavit of CNG, ¶18).  The Maasai circumcision involves the cutting off of the clitoris and the stitching together of the vaginal opening so that only a small hole remains for urine and menstrual flow.  


FGM causes both immediate and long-term physical and emotional problems for girls and women.  Complications are common and can lead to death.  Immediate physical problems include intense pain and/or hemorrhage that can lead to shock during and after the procedure.  Hemorrhage can also lead to anemia.  (Exhibit 14, p. 3).  The wounds inflicted during FGM become infected, and can cause damage to adjoining organs from the use of blunt instruments by unskilled operators.  Another major problem is urine retention from the swelling and/or blockage of the urethra.  A 1991 survey of over a thousand women in four Kenyan Districts indicated that 48.5% of the women experienced hemorrhage, 23.9% experienced infections, and 19.4% experienced urine retention at the time of the FGM operation. (Exhibit 14, p. 3).

Women who have undergone FGM suffer from numerous long-term complications as well.  In many women, FGM causes: painful, prolonged, or blocked menses; recurrent urinary tract infections, abscesses, dermoid cysts, and keloid scars (hardening of the scars).  The use of the same unsterilized instruments on several girls at a time increases the risk of HIV infection and other communicable diseases.  (Exhibit 14, p.4).  Retention of blood in the stomach after FGM have resulted in documented incidents in which families believed the girl was pregnant and killed her for dishonoring the family. (Exhibit 15, p.5, Female Genital Mutilation (FGM), United States Department of State, Office of Asylum Affairs, Bureau of Democracy, Human Rights and Labor, September 15, 1997). FGM also increases the risk of maternal and child morbidity and mortality due to obstructed labor.  Women who have undergone FGM are twice as likely to die during childbirth and are more likely to give birth to a stillborn child.  Labor is often more difficult, requiring extensive episiotomies or causing abnormal tears or openings in the vaginal and bladder area.  (Exhibit 14, p. 4). Often reinfibulation is performed after the birth of each baby. 

FGM is not merely a cultural practice or a medical procedure, but a complex and painful procedure that encompasses issues of a woman’s sexuality, health, education, status, and human rights.  (Exhibit 24, INS Resource Information Center, “Alert Series: Women: Female Genital Mutilation,” AL/NGA/94.001).  Psychological effects from FGM range from anxiety to severe depression and psychosomatic illnesses.  FGM impedes women’s sexuality, often destroying the nerve endings associated with sexual enjoyment.  On her wedding night the girl or woman who suffered from infibulation may require the tiny opening excised so that her marriage can be consummated. This is sometimes performed by the husband with a knife or sword. (Exhibit 15, p. 5).  Lacerations, loss of skin elasticity, or tumors caused by FGM frequently result in painful intercourse.  (Exhibit 14, p. 5).

III.
Female Circumcision in the Maasai Tribe of Kenya

FGM or Female Circumcision is practiced in 30 of Kenya’s 40 ethnic groups.  Despite presidential decrees in 1982 and 1989 banning FGM in Kenya, no law prohibits it and the ban is not enforced.  Parliament recently defeated a vote to outlaw FGM on basis that each tribe “has a right to choose what to do with its girls”.  Although government hospitals and clinics are forbidden to practice FGM, education and persuasion are to be the only tools to change the practice at the grass roots and local tribal level, requiring retraining of the circumcisers in other trades and drastic changes in cultures and entrenched traditions that date back to the ancient Egyptians.  (Exhibit 15, Chart for Kenya); (Gender Issues – MPs Support Mutilation, Africa Online – Kenya, News Stands: Weekly Review, November 22, 1996, Pages 1-4); (Exhibit 1).

Despite some literature that FGM is becoming less commonly accepted or practiced in Kenya and the beginnings of grass roots movements to eradicate the practice, Ms. APPLICANT’s tribe continues to practice FGM in unsanitary and excruciatingly painful conditions.  (Affidavit of CNG, ¶18).  As recently as 1995, photojournalist Stephanie Welsh witnessed a several female circumcisions performed in Kenya on adolescent Maasai girls.  (Exhibit 1, 25, & 25A).  Welsh described the terrifying process in which an elderly Maasai circumciser makes rapid cuts on the girls vaginal area while she is her legs were held open by her aunts.  The 13-year old girl finally passes out toward the end of the10-minute operation from blood loss and excruciating pain.  Her wounds are then cleaned with cow urine and covered with goat fat to stop the bleeding.  She is then laid in bed until she regains consciousness.  Her father receives gifts from relatives for the ceremony and her husband-to-be is congratulated by the elders of the village.  (Exhibit 1, p. 1).  Despite denunciation of FGM and education as to its risks, female circumcision remains an important initiation into the tribe.  Circumcision is considered by the Maasai as the most significant rite of passage into adulthood, necessary to increase marriage opportunities for the girl, and a circumcised daughter increases the father’s status within the community.  “No Maasai man would marry an uncircumcised woman or let his daughters go uncircumcised.” (Exhibit 1, p. 2).  Maasai women are taught from childhood that their status and worth are encompassed in marriage and procreation.  Maasai do not count sex or sexual satisfaction, or even comfort, as important. For women, procreation and pleasing her husband are important goals for sexual relations. For men, sexual satisfaction is important.  (Exhibit 1, p.2).  The most common form of FGM performed by the Maasai is excision, where the clitoris and parts of the labia minora are removed.  

Ms. APPLICANT described the Maasai tradition of female circumcision in her tribe in which:

 “the elderly Maasai women of the village, using only an old knife as a surgical instrument, performed the circumcision.  A whole group of girls would be circumcised at the same time.  They would be taken from their families and homes a week before the ceremony so that they could be instructed by the elders on how to be good wives.  On the day of the circumcision, the girls were told to go stand in the river in the early morning so that their genitals would get numb from the cold water.  This was the only form of anesthesia that was given, cold water in a very dirty river. To perform the circumcision, the elders would cut off the clitoris and stitch together the opening of the vagina so that there was only a very tiny opening, making urination and menstruation very painful, long and difficult.  The clitoris would be cut completely off so that the girls would not enjoy sexual relations.  


(Affidavit of APPLICANT, ¶ 18).

In addition to being subjected to FGM, other forms of violence against women also continue to be a serious and widespread problem in Kenya. According to the Kenyan Government, 1,329 cases of rape were reported to the police during the first 9 months of the year, compared to 903 in all of 1998. The available statistics probably underreport the number of incidents, as social mores deter women from going outside their families or ethnic groups to report sexual abuse. (Exhibit 18).

Although the law carries penalties of up to life imprisonment for rape, prosecution of rapists remains low and the actual sentences are usually 10 years or less. The reasons include cultural inhibitions against publicly discussing sex, fear of retribution, disinclination of police to intervene in domestic disputes, and unavailability of doctors who otherwise might provide the necessary evidence for conviction. Wife beating is prevalent and largely condoned by much of society. Traditional Kenyan culture permits a man to discipline his wife by physical means and is ambivalent about the seriousness of spousal rape. There is no law specifically prohibiting spousal rape. Throughout the year, the media reported a steady stream of cases of violence against women, including widespread spousal abuse. (Exhibit 27, at 18).

Kenyan women continue to experience a wide range of discriminatory practices, limiting their political and economic rights and relegating them to second-class citizenship. The Constitution extends equal protection of rights and freedoms to men and women; however, constitutional provisions allow only males automatically to transmit citizenship to their children. The Government has not passed domestic enabling legislation to implement international conventions on women's rights. (Exhibit 27, at 19).

Kenyan women continue to face both legal and actual discrimination in other areas as well, rendering them politically and economically disenfranchised. For example, a married woman legally is required to obtain the consent of her husband before obtaining a national identity card or a passport.  In addition, under the customary law of most ethnic groups, a woman cannot inherit land, and must live on the land as a guest of male relatives by blood or marriage. (Exhibit 18 & 27).  The present Kenyan marriage places women in a very disadvantageous position of dependency, consisting of a contract between two lineages and not a direct commitment between husband and wife.  The wife is exchanged for wealth remitted to her parents and lineage.  This is termed the bride price or bride wealth.  The bride price entitles the husband to the children in a divorce and must be returned to the husband if the wife turns out to be childless.  An educated girl brings a higher bride price in the marriage market.  Women’s sexuality is controlled by men through female circumcision.  The practice reduces women’s sexual sensitivity to prevent them from being promiscuous. (Exhibit 6, Status of Women in Kenya, A Sociological Study  K. Srujana, Kalinga  Publications Delhi 1996).

Due to the subordinate and discriminatory treatment of women in Kenyan society, authorities including police and government officials ignore or are unwilling to intervene or protect women against violence.  

IV.
Legal Analysis

An individual from another country qualifies as a "refugee" (8 U.S.C. § 1158(b)(1)), and is eligible for asylum in the United States if she unable or unwilling to return to her home country because of "persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion."   8 U.S.C. § 1101(a)(42)(A).  APPLICANT is eligible for asylum because she has a well-founded fear of persecution if she were to return to Kenya.

A.
FGM is Persecution

The Board of Immigration Appeals has held that FGM performed by persons the government is unwilling or unable to control, can constitute “persecution” under 8 U.S.C. §1101(a)(42)(A).  In In re Kasinga, Int. Dec. 3278 (BIA 1996).  The Board granted asylum to Ms. Kasinga based on her “well-founded fear of persecution in the form of FGM if returned to Togo.” In re Kasinga at 17.  Ms. Kasinga was threatened with excision, the same type of FGM that is most common in Kenya and less severe than the FGM performed by Ms. APPLICANT’S tribe which faces should she be forced to return to Kenya.  As described by the Board, the type of FGM known as excision:

Is of an extreme nature causing permanent damage, and not just a minor form of genital ritual.  The record material establishes that FGM in its extreme form is a practice in which portions of the female genitalia are cut away . . . FGM is extremely painful and at least temporarily incapacitating.  It permanently disfigures the female genitalia.  FGM exposes the girl or woman to the risk of serious, potentially life-threatening complications.  These include, among others, bleeding, infection, urine retention, stress, shock, psychological trauma, and damage to the urethra and anus.  It can result in permanent loss of genital sensation and can adversely affect sexual and erotic functions.

In re Kasinga at 7.


The Board found the “FGM is practiced at least in some significant part, to overcome sexual characteristics of young women of the tribe who have not been, and do not wish to be, subjected to FGM.”
  Therefore, the Board concluded that the persecution that Ms. Kasinga feared was “on account of her membership in a particular social group consisting of young women of the Tchamba-Kunsuntu tribe who have not yet had FGM, as practiced by that tribe, and who oppose the practice.”  In re Kasinga at 15, 17.  Similarly, the persecution that Ms. APPLICANT fears is on account of her membership in a particular social group, that of young women of the Mpere clan of the Maasai tribe who have not yet had FGM, as practiced by that clan and tribe, and who oppose the practice.  See also In re H-, Int. Dec. 3276 (BIA 1996), (holding that membership in a clan can constitute membership in a “particular social group.”)


B.
Membership in Particular Social Group


As the Board in In re Kasinga recognized, the social group of young women of a particular tribe who have not yet had FGM as practiced by that tribe and who oppose FGM, satisfies the definition of “a particular social group” for purposes of 8 U.S.C. § 1101(a)(42)(A).  In re Kasinga, at 13-14.  Membership in a particular social group is defined by common characteristics that members of the group either cannot change, or should not be required to change because they are fundamental to their individual identities or consciences.  Matter of Acosta, 19 I&N Dec. 211, 233 (BIA 1985).  Ms. APPLICANT cannot change the characteristics of being female, and being a member of the clan and tribe into which she was born.  “The characteristic of having intact genitalia is one that is so fundamental to the individual identity of a young woman that she should not be required to change it.”  In re Kasinga, at 13-14.


C.
Well-Founded Fear of Persecution

The applicant for asylum must establish that her fear of persecution is “well-founded”.  The “well-founded fear” standard has both subjective and objective components; the applicant must have a subjective fear that is objectively reasonable.  INS v. Cardoza-Fonseca, 480 U.S. 421, 430-431 (1987); Matter of Mogharrabi, 19 I&N Dec. 439 (BIA 1987).  Ms. APPLICANTs affidavit establishes that she has an actual fear of persecution in the form of FGM if she were to return to Kenya.  She heard of the horrors of FGM from her peers and elders and witnessed her sister, sick and dying from the complications of FGM.  (Affidavit of APPLICANT).  She has already experienced extreme pressure and constant harassment from her family and clan insisting that she will follow traditions of the Maasai by being circumcised and marry the man as arranged by her father.  (Affidavit of APPLICANT).


With regard to the objective component of the standard, “it need not be shown that the situation will probably result in persecution, but it is enough that persecution is a reasonable possibility.”  Cardoza-Fonseca, 480 U.S. at 440, quoting INS v. Stevic, 467 U.S. 407 424-425 (1984).  “[A]n applicant for asylum has established a well-founded fear if [she] shows that a reasonable person in [her] circumstances would fear persecution.”  Matter of Mogharrabi, 19 I&N Dec. 439 (BIA 1987). The Board in In re Kasinga found that Ms. Kasinga had “met this burden through a combination of her credible testimony and the introduction of documentary evidence and background information that supports her claim.”  In re Kasinga, at 
An applicant does not have a well-founded fear of persecution if he or she could have reasonably relocated within the home country. 

An applicant does not have a well-founded fear of persecution 

if the applicant could avoid persecution by relocating to another part 

of the applicant's country of nationality or, if stateless, another 

part of the applicant's country of last habitual residence, if under 

all the circumstances it would be reasonable to expect the applicant to 

do so. 

(8 CFR § 208.13 (b) (2) (ii)).


Both the lack of government protection and the inability of Ms. APPLICANT’s to relocate within Kenya to avoid persecution support her application for asylum.  Under all the circumstances, it would not be reasonable, but would in fact be extremely dangerous, for Ms. APPLICANT to return to Kenya.  The Maasai are very strict in enforcing their traditional customs, especially female circumcision which is the most important rite of passage into adulthood for the Maasai.  (Affidavit of CNG, Exhibit 29, Letter of Oswald Shanalingigwa).

Where the persecution is caused by society rather than the government, but the government is unable or unwilling to stop the abuse, then the abuse can be attributable to the government. Matter of McMullen, 19 I&N Dec. 90 (BIA 1984); Matter of Pierre, 15 I&N Dec. 461 (BIA 1975). The UNHCR Handbook notes at Section 65 that acts of violence "can be considered persecution if they are knowingly tolerated by the authorities, or if the authorities refuse, or prove unable, to offer effective protection." See also INS Basic Law Manual: Asylum, p. 22; INS Gender Guidelines, p. 16; Women Refugees Project Guidelines, p. 816; UNHCR Handbook at 14-15, Sec. 53.

The Board in In re Kasinga found that Ms. Kasinga’s fear of persecution was country-wide in Togo, because her husband and her aunt were looking for her in order to subject her to FGM, her husband was a well-known individual who was friendly with the Togolese police, Togo is a small country, and the police there would not protect her.  The Board found Ms. Kasinga’s testimony to be consistent with the background information in the record, which established that:

1) FGM is widely practiced in Togo; 2) acts of violence and abuse against women in Togo are tolerated by the police; 3) the government of Togo has a poor human rights record; and 4) most African women can expect little government protection from FGM.

In re Kasinga at 15.


Ms. APPLICANT states in her affidavit that she has had no contact with anyone from her family or village since she fled Kenya; that her father has the contacts and resources in Kenya to bribe police; that the Kenyan police are susceptible to bribes; and that the Kenyan police would not protect her because they leave customary matters like FGM to the tribal elders.  (Affidavit of CNG).  Ms. APPLICANT’s affidavit is consistent with the background information provided in support of her application for asylum.  That information establishes that: 1) FGM is widely practiced in Kenya, and in particular the Maasai tribe
; 2) acts of violence and abuse against women in Kenya are tolerated by the police; 3) the government of Kenya has a poor record with regard to the human rights of women; and 4) most African women can expect little government protection from FGM.  (Exhibit 24, INS Resource Information Center, Alert Series: Women: Female Genital Mutilation [AL/NGA/94.001], July 1994, pp. 6-7, 12; Exhibit 27, U.S. Department of State, Kenya Report on Human Rights Practices for 2000).

Women and girls of the Maasai tribe are forced to undergo FGM if they refuse to adhere to the cultural traditions of the tribe on their own.  (Exhibit 29, Letter of Oswald Shanalingigwa).  If they try to escape from FGM or other requirements of their tribe and culture, their family will beat them.  If Maasai women and girls attempt to relocate within Kenya, members of other tribes will shun them and often report their whereabouts to their own Maasai tribe or to the police. (Exhibit 29).

Therefore, Ms.APPLICANT, as a Maasai woman who opposes female circumcision and refuses to undergo the procedure, would face terrible consequences in the form of forced circumcision were she returned to Kenya.  Her sister has already died from female circumcision; her family insists that she must be circumcised because she is Maasai; due to Kenyan tribal practices and ethnic divisions, she would be shunned by other tribes and discovered by her own tribe.  Under all these circumstances, Ms. APPLICANT would be unable to relocate within Kenya to escape the persecution on account of her membership in the particular social group of Maasai women and girls who oppose and refuse to undergo female circumcision and who have no protection from it.   

Conclusion


APPLICANT is unwilling and unable to return to Kenya because of her well-founded fear of persecution in the form of forcible female genital mutilation.  The evidence amply supports the assertion that she would face persecution in Kenya on account of her membership in the particular social group of Maasai women and girls who have no protection from FGM and who oppose and refuse to undergo FGM.  Her father and her clan intend to inflict FGM on APPLICANT on account of her membership in a particular social group, and also to subjugate her politically, relegating her to secondary citizenship as a woman of the Maasai tribe.  Ms. APPLICANT could not relocate within Kenya to avoid forcible female circumcision.  The Kenyan Government or society do not provide protection to Maasai women and girls from forced circumcision.  Ms. APPLICANT should be granted asylum in the United States and withholding of deportation based on her well-founded fear of persecution in Kenya.







Respectfully Submitted by:

ATTORNEY

� 	All types of  Female Genital Mutilation are commonly referred to as “female circumcision” in Kenya.  (Exhibit 22, The Hoskin Report, Genital and Sexual Mutilation of Females, Fourth Revised Edition, Fran P. Hoskin, Published by Women’s International Network News 1993.  Therefore, APPLICANT in her affidavit refers to the form of FGM performed in her village as “circumcision,” although it is in fact a form of infibulation or Type III, the most severe form of FGM.


� All references to numbered Exhibits refer to Exhibits 1-23 submitted with the Application and supplemented with Exhibits 24-29 submitted with this Memorandum at the time of Interview.


� 	As it was in In re Kasinga, the conclusion is supported in the record in this case that FGM is practiced in significant part to overcome sexual characteristics of young women who do not wish to be subjected to FGM, and to subjugate women politically and reinforce women’s secondary status in their societies.  Exhibit 24, INS Resource Information Center, Alert Series: Women: Female Genital Mutilation, p. 4; Exhibit  17, Female Genital Mutilation: A Call for Global Action,” p. 35; Exhibit 1, Tradition that Dehumanizes, Stephanie Welsh.


� 	An estimated 50% of women and girls in Kenya are subjected to FGM.  The rate of FGM in Togo, Ms. Kasinga’s home country, is also 50%.  (Exhibit 22, The Hoskin Report: Health Facts and Overview, p. 13; Exhibit 1, Tradition that Dehumanizes;  Exhibit 4, p. 88, Being Maasai, Ethnicity and Identity in East Africa, Edited by Thomas Spear and Richard Waller).





PAGE  
3

